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CONSUMER PROTECTION LEGISLATION AMENDMENT BILL 2018 
Second Reading 

Resumed from 21 March. 

HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [5.21 pm]: I rise as 
the lead speaker on behalf of the Liberal opposition to indicate our broad support for the Consumer Protection 
Legislation Amendment Bill 2018 and its objectives—albeit we have concerns about certain elements and those will 
be identified during the course of my contribution, and, no doubt, explored in far more detail during Committee of 
the Whole in due course, as I note the amendments proposed by Hon Rick Mazza to the part of the bill that deals 
with the Residential Tenancies Act 1987. I will say a bit more about that in due course, along with our position 
about that element of the bill. 

The bill is rather an omnibus bill. It covers a grab bag of consumer protection and industry regulation changes that 
span some 10 acts—namely, the Auction Sales Act 1973, the Charitable Collections Act 1946, the Debt Collectors 
Licensing Act 1964, the Fair Trading Act 2010, the Home Building Contracts Act 1991, the Land Valuers 
Licensing Act 1978, the Real Estate and Business Agents Act 1978, the Residential Tenancies Act 1987, the 
Settlement Agents Act 1981 and the Street Collections (Regulation) Act 1940. It is not often that amendments are 
made to statutes that have been around for 60 to 70-odd years. It is quite refreshing to see that some initiatives 
from back then have stood the test of time, albeit they need to be updated. 

The amendments that we are dealing with fall into three broad categories. I have already touched on one—namely, 
the Residential Tenancies Act. A key amendment to that act relates to the question of the ability of tenants to affix 
furniture to the walls of the premises they are renting. I will go into further detail about that in due course because 
it involves some examination. In broad terms, the bill proposes to provide an entitlement to tenants to affix 
furniture and to do work that will affect the fabric of the premises that they are renting in a way that is not currently 
contemplated and that would ordinarily require the permission of the property owner. It is proposed for the 
purposes of ensuring child safety that there be an entitlement to do that sort of work. Because that provision will 
affect the rights of property owners, it needs to be carefully looked at to determine whether it will be done in 
a balanced way and achieves the objectives that support that particular initiative while giving due respect to the 
entitlements of property owners. 

The second broad set of amendments concerns increasing the penalties in many of the abovementioned acts. Some 
of those increases are very significant. Our interest is in how the figures that are being applied have been 
determined, the level of consultation that has taken place with those who will be affected by these changes and the 
feedback from those who will be affected by the changes. We do not cavil at the idea of updating penalties from 
time to time, particularly if they have not been considered for an extensive period, to keep them relevant to the 
harm that can be done and, importantly, to provide for the courts an adequate range of sentences and punishments 
that can be imposed for breaches of the obligations prescribed under the relevant legislation. However, those sorts 
of increases have to be proportionate to the mischief being addressed by the several offence provisions in those 
items of legislation. In one particular case, which I will come to in due course, there is a fresh penalty—one of up 
to two years’ imprisonment—when previously no sentence of imprisonment was imposed. We will need to 
consider that in a bit more detail. 

Lastly, the bill makes amendments of an administrative nature in occupational licensing schemes, allegedly to 
reduce so-called red tape and facilitate the use of online systems to submit applications and information and clarify 
the entitlements of consumers, members of the public, to access insurance and other compensation schemes 
provided by legislation. The key change in that regard will be made to the Home Building Contracts Act 1991 to 
broaden the level of access that consumers have to the home indemnity scheme that is prescribed as a necessity 
under the act while also relieving the need for insurance in certain types of building work that would require such 
insurance but unnecessarily. Having gone through those several areas, perhaps it is convenient to comment on the 
various operative parts of each of the acts that will be amended. Many of these, as I have indicated, are related to 
penalty increases. Advice was sought from the then minister responsible for this bill. There has since been a change 
of portfolio, and I understand that a different minister is now responsible for the management of this legislation. 
But, at the time, the advice that we received on the need to increase the penalties and the way that it was done was 
that these fees have not been increased for some years and they decided to use the consumer price index plus some 
further “uplift”. That was not particularly helpful. No evidence has been provided, of which I am aware, to back 
up how this uplift was reached, how it was calculated and whether the relevant industry was consulted on the 
changes and the like. If I go through the various items of legislation that are being amended, I think members will 
get the flavour of the level of increases involved, why we might have some concern about that level and whether 
the level of increases is proportionate and consistent with penalties in other legislation of a regulatory nature 
involving analogous industries. 
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One of them is the first statute that I mentioned, which was the Auction Sales Act 1973. That highlights the level 
of increase that has generated some concern for us. Part 2, clause 7 of the current bill proposes an increase in 
penalties from $500 to $50 000. It proposes a hundredfold increase in the penalty for a breach of section 6(6) of 
the Auction Sales Act 1973. The bill also proposes to increase the penalty in section 25(1) of that act, which is the 
offence of promoting, conducting or assisting in the promotion or conduct of a mock auction, from $1 000 or 
imprisonment for 12 months to a fine of $50 000 or imprisonment for 12 months. In section 30(5) of the Auction 
Sales Act 1973, the proposed penalty increase for making a purchase on a person’s own behalf if they are a licensee 
or an employee of a licensee and the like is from $1 000 or imprisonment for a term of not more than one year, or 
both a fine and imprisonment, to a fine of $50 000 or imprisonment for 12 months or both. The proposed increase 
of the penalty for the offence in section 30(2) is from a fine of $500 to a fine of $10 000. There may be evidence 
to support the gravity of the conduct that is being penalised in those cases, but it would seem to be a remarkable 
increase, in the order of 100 times the current penalty or more, for a regulatory offence. Unless there is some basis 
for the calculation, it would seem to be an excessive and disproportionate increase in penalty. Perhaps the minister 
could indicate to us the thinking behind it. We entirely accept that if the penalties have not been amended for quite 
some time, there is a basis for doing so, and for keeping the value of the dollar current. More recently, dealing 
with the increase in the levy under the Suitors’ Fund Act, we had to keep pace with inflation, and it had been 
allowed to slip for quite some time. But here we need to know why we are looking at penalties of that magnitude. 

Likewise, there are significant proposed increases in penalties in the Charitable Collections Act. I would like the 
minister’s advice on all the increases and penalties, the rationale behind them and how the increases were 
calculated. It is plainly not merely on the basis of inflation. I am not suggesting that they should be based merely 
on inflation, but it would be interesting to know how those figures were arrived at. I hope that the minister can 
assist us in that regard and also tell us whether there has been any consultation with auctioneers, the real estate 
industry and others who may be the subject of those penalties on their views of the proposed increases. There are 
some other proposed increases in penalties in the Charitable Collections Act 1946 and there some minor changes 
to provide consistency with the Fair Trading Act 2010. There are also proposals to give the commissioner some 
direct powers over matters that were previously delegated to the commissioner by the minister. We have no 
particular cause for concern with any of that, but we seek, once again, the level of consultation for the proposed 
increases in penalties and the rationale behind the figures that have been selected for those increases. The 
amendments to the Charitable Collections Act 1946 fall under part 3 of the bill.  

Part 4 of the bill deals with the Debt Collectors Licensing Act 1964. Once again, a substantial increase in penalties 
is proposed. I am not aware of any consultation that has taken place regarding that dramatic increase. Page 12 of 
the bill gives an indication on the level of increase. On page 11 of the bill are several clauses that provide penalties 
for breaches of various subsections when no specific penalty has been prescribed before—in the order of $20 000 
or $25 000 as the case may be. Clause 26 on page 12 of the bill contains a table that lists some substantial increases 
in penalties. The penalty prescribed currently under section 5(2) of that act for an individual is a $200 fine. For 
a body corporate, it is $400. Those would seem to be pretty trivial amounts, and I entirely accept that there is a case 
for increasing the penalties to something more sensible. But to increase those penalties to $50 000 is quite 
a remarkable jump and I would like to know the basis on which that has been calculated. Section 15(5) of that act 
currently prescribes a penalty of $200. That is being increased to $25 000. The penalty under section 26(1)(h) of 
that act is currently a fine of $200, which is proposed to be increased to $5 000. That does not seem unreasonable, 
but, again, it would be useful to know just why there is that difference and why a former penalty of $200 is being 
increased in one instance to $25 000 and in another instance to only $5 000. Perhaps the minister would be able to 
assist us in that regard.  

The bill also proposes to delete the penalty in section 5(2), which is currently $200 for an individual and $400 for 
a body corporate, and insert a new penalty of $50 000. Perhaps the minister would be able to assist in advising 
why no separate penalty has been prescribed for a body corporate. 

Part 5 of the bill deals with the amendments to the Fair Trading Act 2010. The amendments essentially focus on 
providing a general power for the authorities to demand documents without a warrant. That is conferred in 
proposed section 88E. That power is exempted in the case of charities regulated under the Charitable Collections 
Act 1946. I understand that one of the reasons for that exemption may be that many charities are fairly small and 
do not have massive compliance departments like other organisations, but perhaps the minister can explain the 
rationale for that. 

Part 6 of the bill deals with the amendments to the Home Building Contracts Act 1991, particularly with regard to 
the home indemnity insurance scheme and a few other matters. As I understand it, the scheme currently applies to 
all works valued at over $20 000, and embraces things like painting, tiling and cabinet making that do not require 
structural changes to a residential property. However, the current structure of the home indemnity scheme does 
not enable these trades to have access to insurance. This problem has been recognised for some years, but, as 
I understand it, the market has ignored it in practice. The proposed amendments will clarify the circumstances 



Extract from Hansard 
[COUNCIL — Wednesday, 8 May 2019] 

 p2895b-2902a 
Hon Michael Mischin 

 [3] 

under which cover will be provided under the home indemnity insurance scheme to consumers affected by the 
default of a builder. They will also exempt the need to hold home indemnity insurance for work that does not 
require a building permit, such as those activities that I mentioned earlier. That would cover most structural work. 
Those proposed changes do not seem unreasonable to us, and, of course, consumers would still have remedies 
under the relevant consumer law, and the relevant trade insurance would still apply to those contracts. 

The proposed amendments to section 25D of the Home Building Contracts Act 1991 deal with the circumstances 
in which a home indemnity insurance claim can be made. Currently, the home indemnity insurance claim applies 
if a builder has died or cannot be found, if they are an individual; or a builder has ceased to exist or is insolvent, if 
they are a company. Two gaps have been identified. The first is when the builder can be found but is not within 
the jurisdiction. The second is when the builder can no longer trade because they have lost their registration as 
a builder. The government’s proposed amendments to meet these problems seem reasonable. They will provide 
extra protection to consumers in circumstances in which the original builder cannot complete the work. However, 
I would like the minister to advise whether these changes will be retrospective or only prospective. 

Part 7 of the bill deals with the proposed amendments to the Land Valuers Licensing Act 1978. The amendments 
make some minor changes to clarify the renewal period for a licence. They also create the offence of giving false 
and misleading information. The latter is done to accommodate the online submission of information and eliminate 
the need for a statutory declaration to be prepared in paper form and filed. Again, a significant increase in penalties 
is proposed. The minister can perhaps assist by telling us whether there has been any input from, or consultation 
with, those who may be affected by that, and the basis for calculating the increase in penalties. 

Part 8 of the bill deals with the proposed amendments to the Real Estate and Business Agents Act 1978 to change 
the regulation and licensing of real estate and business agents. Again, some advice about the extent of consultation 
with the industry would be useful. I also have some questions about the penalties. I will draw two instances to the 
attention of the house. Clause 49 seeks to insert into the Real Estate and Business Agents Act 1978 a new 
section 40B headed “Licensee to comply with prescribed educational requirements” — 

A licensee must comply with the educational requirements prescribed by the regulations. 

It is an offence not to comply with those requirements, with the penalty being a fine of $5 000. I would like some 
information from the minister about that. First, is it commonplace to require a licensee to comply with prescribed 
educational requirements, which, because they are prescribed by regulation, may change from time to time? If 
a licensee does not meet those requirements, is it normal, usual or regular that that person be punished by imposing 
a fine? What will be the consequence of failing to meet those educational requirements? Will it result in the person 
getting a criminal record? It seems odd to me that failure to get continuing professional development points—if 
that is what the government is attempting to ensure—will be an offence, as opposed to simply a failure to meet 
a requirement for qualification, which might result in difficulties for the licence holder in being able to be licensed 
again in due course. Perhaps the minister could advise whether it is proposed that lawyers, doctors and others who 
deliver professional services or hold licences will also be punished by way of prosecution and a fine, and 
potentially a criminal record, if they fail to meet some educational requirements. Perhaps the minister can assist 
us with those questions. 

In addition to the substantial increases in penalties across the board, clause 53 proposes to amend section 84 by 
deleting the current penalty for a range of offences and inserting a penalty for an offence against section 68(4) or 
(5) of $25 000, or two years’ imprisonment. Imprisonment is not currently prescribed as a penalty for that 
regulatory offence. We would like advice and clarification about not only the proposed penalty, but also the level 
of consultation that has taken place. I understand there has been some consultation with the real estate industry, 
but I would appreciate some detail from the minister about the extent of that consultation and the industry’s view 
of these changes. Part 9 of the bill I will leave for the moment, because there we are getting into the question of 
residential tenancies. I turn to part 10, which deals with the Settlement Agents Act 1981. It makes similar changes 
to licensing provisions for settlement agents as those proposed in part 8 relating to real estate and business agents, 
so the same questions arise. Part 11 deals with the Street Collections (Regulation) Act 1940 and appears simply to 
remove a reference to “Metropolitan area”—I understand because the definition no longer exists in planning law—
and to replace it with the term “metropolitan region”, which has the meaning given to it under section 4(1) of the 
Planning and Development Act 2005. There is a small increase in penalties. The penalty prescribed for a breach 
of section 3(1) of that act is a fine of $5 000. Likewise, a fine of $5 000 is prescribed for a breach of section 6, and 
there is an increase in the penalty for a breach of section 7(2), from $40 to $2 000. Those increases do not seem 
unreasonable in the circumstances but, again, some information would be helpful as to how those figures were 
arrived at, why they were struck and particularly whether they are consistent with the other increases that have 
been proposed. 

I turn now to part 9 of the Consumer Protection Legislation Amendment Bill 2018, which amends the 
Residential Tenancies Act 1987. Just briefly, under clause 64 there is a new definition of “common area” to 
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broaden the existing concept of common property, which seems sensible in the modern context. The opposition 
has no difficulty with that. Clause 65 restores and clarifies a discretion for magistrates to appoint an agent or a next 
friend in tenancy proceedings. This is of import for not-for-profit organisations that use volunteers or non-legal 
staff particularly for the assistance of tenants who may have difficulty with disputes regarding their tenancies. We 
do not have any particular problem with that. 

Clause 66 flows on from clause 64 and extends prohibitions against intentional or negligent damage to common 
areas. I will skip clause 67 for the moment, because I will spend some time on that one. Clause 68 deals with the 
splitting up of public utility bills in properties that are not separately metered, and it clarifies the meaning of 
“consumption” for those purposes. We do not have a difficulty with that. 

Clause 69 amends section 73 of the Residential Tenancies Act to ensure that the powers of a court to terminate 
a tenancy on account of serious damage to a property extend to damage to common areas. Once again, we have no 
argument with that. Clause 70 deals with information held by database operators that may not physically be located 
in Western Australia, with regard to information relating to WA tenants, and we have no difficulty with that. 

I turn now to one of the areas that is the subject of some concern and need for clarification, because it affects the 
property rights of owners in favour of tenants. We had a similar situation with the Residential Tenancies 
Legislation Amendment (Family Violence) Bill 2018 amendments that we dealt with at the end of last year and on 
which we were turmoiling about for quite some time. Although we do not have any problem with the objective 
sought by the government—the protection of children from harm that can be avoided—it is a question of whether 
a legislative measure of the nature that is being proposed is necessary or proportionate to the risk. One is not to 
underestimate the risk of harm or injury to or, potentially and sadly, the death of children coming to misfortune 
because furniture has not been properly affixed, but we need to look at whether landlords are unreasonably being 
made responsible for a duty that ought to lay with parents. 

The provision we are concerned about is clause 67 of the bill, under which it is proposed to insert new section 47(2A). 
That states — 

(2A) It is a term of every residential tenancy agreement that — 

At least, from the passage of this bill — 

(a) a tenant may affix either or both of the following items to a wall of premises the subject of 
the agreement for the purpose of ensuring the safety of a child, but only with the lessor’s 
consent — 

(i) furniture; 

(ii) a thing to affix the furniture to the wall; 

So far, so good. It seems to require the lessor’s consent, but that lessor’s consent, as a precondition, is illusory 
because it continues — 

(b) the lessor may only refuse consent — 

(i) if affixing the item to the wall would disturb material containing asbestos; or 

(ii) if the premises are entered in the Register of Heritage Places compiled under the 
Heritage of Western Australia Act 1990 section 46; or 

(iii) if the premises is a lot in a scheme under the Strata Titles Act 1985, the by-laws 
for the scheme prohibit affixing the item to the wall of the premises; or 

(iv) for a prescribed reason; 

We have no information about what a prescribed reason might be, so I would like further information on that. It 
continues — 

(c) the tenant must remove the item from the wall when the tenant vacates the premises; … 

So far, so good; that is something that currently would be dealt with as a matter of course. In situations in which 
a landlord grants consent to a tenant to affix something to the walls of their premises, it is generally a requirement 
or condition that it be removed if the landlord or lessor requires the removal or reinstatement of the fixture. This, 
however, goes further because it says that the tenant “must” remove the item from the wall when the tenant vacates 
the premises. That seems to limit the lessor even from giving consent to the tenant to keep that particular fixture. 
Leaving aside the very limited exceptions, there is an entitlement on the part of the tenant to affix certain things to 
walls and a denial to the lessor of any ability to waive the requirement that is prescribed by the legislation for the 
tenant to remove that fixture in due course, upon the vacation of the premises. It not unreasonably imposes on the 
tenant the cost of affixing the item to the wall and removing it from the wall. It also not unreasonably prescribes — 
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(e) if the tenant causes damage to the premises by affixing or removing the item — 

(i) the tenant must notify the lessor that damage has been caused … 

But it does not prescribe any time limit to do so, or how that notification is to take place. It also allows the lessor 
to require the tenant to repair any such damage or to compensate for it. This raises a number of questions, and 
I have touched on some of them already. In respect of the last two elements—the making good of the damage and 
the compensation—there is currently a limit under the Residential Tenancies Act for the amount of the bond that 
may be required from a tenant. At the end of last year, legislation was passed that entitles certain tenants, on the 
basis of their vulnerability to family or domestic violence, to make alterations to premises and to make good any 
changes that they make. But we had no calculation of whether those changes may exceed the amount of any bond 
that is required. This legislation will entitle tenants to make alterations and affix things to property, which may be 
old or new, without any consideration of the type of property or the extent of the changes—the affixing of things 
to walls that may be required to tether furniture. Again, there has been no consideration about whether a bond, 
which is limited under the legislation, will be sufficient to cover that damage. 

Secondly, it appears that the criterion for a tenant to exercise this right does not require any notification to the 
lessor in advance of doing so that the tenant proposes to do so. We have been through some of these arguments 
already about family violence—that is, whether there ought to be at least the courtesy of a tenant having to say, 
“I believe that there are going to be children on these premises. I happen to have purchased some furniture that is 
inherently unstable and I intend to put it in your premises, Mr or Ms Lessor, and I intend to affix that furniture to 
ensure the safety of children.” None of that seems to be required. Instead, there is an entitlement to do so. Nor is 
there any requirement to notify the lessor after the tenant has affixed that furniture. 

Hon Alannah MacTiernan: Is the member saying that he believes there is no requirement to seek the consent of 
the landlord? 

Hon MICHAEL MISCHIN: If in due course the minister can point it out to me in the legislation, I would be glad 
to see it. 

Hon Alannah MacTiernan: It says — 

a tenant may affix either or both of the following items … but only with the lessor’s consent … 

Hon MICHAEL MISCHIN: That is right, and the lessor may refuse consent only in specific circumstances. 

Hon Alannah MacTiernan: They still have to seek the consent. 

Hon MICHAEL MISCHIN: The tenant will have to ask the lessor whether they can affix something and the 
lessor will say, “Of course, because the law says that I have to do it.” But the minister is saying — 

Hon Alannah MacTiernan: The member’s point was that no notification was required. It is quite clear that 
notification is required because tenants have to make application for consent. 

The DEPUTY PRESIDENT: Order! We will hear about this in detail in due course when the government responds. 

Hon MICHAEL MISCHIN: I take the minister’s point. However, what if a tenant does not approach the lessor 
about it? They do it — 

Hon Alannah MacTiernan: They will have not have the protection of this provision. 

Hon MICHAEL MISCHIN: That is interesting. What will the consequences be? 

Hon Alannah MacTiernan: Presumably, the tenant will be in breach of their tenancy agreement. 

Hon MICHAEL MISCHIN: I would like to have that explained in some detail so that tenants understand that the 
right that they have under this legislation—this will be very important to them—will have consequences if they 
fail to obtain the consent, which the landlord will be required to rubberstamp as a matter of course anyway, and 
that they will be in breach of their tenancy agreement, notwithstanding that it is for the sake of the children — 

Hon Alannah MacTiernan: They may be in breach, but this provision will not provide them with any protection 
if they have not sought the lessor’s consent. 

Hon MICHAEL MISCHIN: Good. It also appears that there is no limit on how the affixing is to take place, 
and no requirement that it be done to a particular level of competence or within a particular period. It will be 
interesting to hear whether it will apply to the tenant’s children or some broader catchment. For example, if 
a lessor rents out an unfurnished home to someone who does not have a family, they presumably can also make 
a request of the lessor to be able to drill holes in the wall to secure their furniture—reasonably or unreasonably—
and the lessor will not be able to refuse that. However it operates, I think it is important that tenants understand 
the consequences of them not complying, and the consequences for lessors of a failure on the part of tenants to 
comply with the requirements. 
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Part of my concern about this legislation is that it is not quite what was said to be the case by the minister who 
prepared this bill. The coroner’s decision in a particular case is being relied on as a justification for this legislation, 
but it departs in significant respects from what she was concerned about. The media release of 7 October 2018 
states that the bill will “provide better protections to residential tenants and their children”. The bill does not seem 
to be limited to the children of tenants and appears to be far broader than that. The media release states — 

Amendments to the Residential Tenancies Act will allow tenants to secure furniture to the walls of their 
rental homes. They will also be required to repair any damage after their tenancy. 

So far, so good — 

A landlord will only be allowed to refuse the tenant’s request to affix furniture in very limited 
circumstances—if there is asbestos in the house or it is heritage listed. 

The changes follow the recommendation of the WA Coroner’s report, delivered in November 2017, into 
the death of 21-month-old Reef Kite. 

The media release goes on to say that evidence at the inquest revealed that the chest of drawers that killed the 
child had not been secured because the landlord “did not give permission”. That is true, but it is not clear from 
the coroner’s decision why that permission had not been granted. The evidence seems to have been, at least so 
far as is reflected on page 5 of the coroner’s reasons for decision in the case, which was delivered on 
24 November 2017, that the mother had believed that the chest of drawers was relatively stable. She had been 
aware of the benefits of securing the furniture to the wall, but it was not bolted to the wall because she had not 
been given permission by her landlord to do so. Perhaps the minister could clarify whether there had been 
a request to do so and whether there is a problem with landlords not providing permission, which has required 
this legislative step. 

If it is necessary that it be prescribed, what will happen in cases that asbestos is in the house or the property is 
heritage listed? How will children be protected in those cases? The landlord will be able to refuse permission, but 
if a blanket requirement of the nature proposed in this bill is needed because children are at risk, how will children 
be protected in those cases? If alternatives are available, what are they and why are they not more generally 
prescribed for everyone? Why are they limited only to cases when there is asbestos or otherwise? Perhaps the 
minister can assist us with that question. Otherwise, the coroner recommended — 

… that the State government give consideration to amending the Residential Tenancies Act 1987 to 
ensure that a residential tenancy agreement cannot preclude a tenant from affixing a fixture, if the 
fixture relates to anchoring a television or item of furniture to a wall for the purposes of child safety. 
Rather, the Act should provide that for those specific fixtures, such an item may be affixed with the 
lessor’s consent (and the lessor shall not unreasonably withhold such consent). 

If the bill in fact reflects the coroner’s recommendation, as the minister said in his media release in October 2017, 
where is the element of the lessor’s consent not to be unreasonably withheld? 

Hon Alannah MacTiernan: That’s in the legislation. They have to apply for consent and there are only limited 
circumstances under which they can refuse that consent. 

Hon MICHAEL MISCHIN: If I have a reasonable ground for saying that I do not want someone to drill holes in 
my wall, those reasonable grounds are limited to what the government says. 

Hon Alannah MacTiernan: That is correct. If problems emerge, we’ve got the ability to prescribe new reasons 
for the exclusion of permission. We are trying to get a pragmatic, practical response to a real-life problem. 

Hon MICHAEL MISCHIN: Thank you for that. The minister is telling me that there will be further prescribed 
exemptions. 

Hon Alannah MacTiernan: There could be. We’re going to enable that to be the case. Should a problem emerge — 

Hon MICHAEL MISCHIN: I understand that. 

The DEPUTY PRESIDENT: Order! We really need to speak one at a time. We look forward to the committee 
stage for this sort of detailed exchange. 

Hon MICHAEL MISCHIN: Absolutely, Mr Deputy President. The bit that I needed clarified is that what the 
government is proposing is that there are some other prescribed exceptions quite apart from the blanket statement, 
“You have to seek consent and that consent has to be granted, but cannot be granted unless it falls into very 
prescribed categories of premises”. 

Hon Alannah MacTiernan: No. I said that there would be the capacity to provide those should a problem emerge 
in real life, in the real world. 



Extract from Hansard 
[COUNCIL — Wednesday, 8 May 2019] 

 p2895b-2902a 
Hon Michael Mischin 

 [7] 

Hon MICHAEL MISCHIN: The real world, okay. I would like to hear more about the minister’s view of the real 
world. 

Hon Alannah MacTiernan: It’s not something that some members up here have an intimate connection with. 

Hon MICHAEL MISCHIN: I know that they have an idea of what the real world ought to be like, but whether 
it actually reflects human experience is another matter. 

Several members interjected. 

The DEPUTY PRESIDENT: Order, let us — 

Several members interjected. 

The DEPUTY PRESIDENT: Order! People interjecting on each other is not on. People interjecting on me is 
definitely not on! Hon Michael Mischin is addressing the Consumer Protection Legislation Amendment Bill and 
the question of whether it should be read a second time. That is what we are talking about. 

Hon MICHAEL MISCHIN: Thank you, Mr Deputy President. I return to the recommendation that the 
government claims it has adopted. Indeed, a letter from the then minister to the coroner on 25 January 2018 advised 
the coroner that the government was — 

… in the process of drafting an amendment to the Residential Tenancies Act 1987 … to ensure tenants 
cannot be precluded from affixing a fixture, — 

That is what the recommendation says — 

if the fixture relates to anchoring a television or item of furniture to a wall for the purposes of child safety. 

Again, reflecting the recommendation’s terms — 

The Government notes that there may need to be some minor exceptions to this rule, such as where the 
walls of the premises contain asbestos or where the premises are heritage listed. 

That is in the legislation, but it seems to ignore the coroner’s recommendation — 

Rather, the Act should provide that for those specific fixtures, such an item may be affixed with the 
lessor’s consent (and the lessor shall not unreasonably withhold such consent). 

The government says that it has adjudged, because of its insight into the real world, that the withholding of consent 
unreasonably is anything that is not prescribed by its two exceptions—namely, asbestos and a heritage listing. 

Hon Alannah MacTiernan: Strata titles. 

Hon MICHAEL MISCHIN: Yes, and strata titles and things that may be prescribed, possibly, sometime in the 
future. That is the government telling us what the real world thinks is reasonable or unreasonable. What is 
curious is that none of that is spelled out in the media releases or any other material; instead, the government 
simply says that it is following the coroner’s recommendation. That is simply not true, because the government 
has picked one bit of the recommendation and not the rest. There may be a very good argument and rationale 
for that, but, once again, we have a bill from a minister dealing with the question of commerce—that portfolio—
that is misleading. We had that problem with the occupational health and safety penalty increases. Members 
will recall that we were given three examples of how penalties were way too low, scandalously too low, and 
that that might allow employers to be negligent with their employees’ occupational safety and health at 
workplaces. After examination, it turned out that each of those three cases involved employees, rather than 
employers, being negligent. In fact, in one of those cases even the penalty imposed was misstated in the second 
reading speech. Last year, we had the farce of Residential Tenancies Act amendments to do with domestic 
violence. They were worthy amendments but framed in ways that were flawed, and there was a refusal to deal 
with the very reasonable suggestions proposed by members in this place on how that legislation could be 
improved. We even had the scandal of the minister at the time coming out publicly, and in the other house, if 
you do not mind, and putting absurd propositions that tenants might be subject to criminal proceedings if they 
breached their tenancies, and that that is what we were after in this place, when there is no such offence. We 
had ridiculous arguments put up against reasonable amendments. Then, finally, the government got around to 
accepting and drafting some amendments that would achieve a reasonable outcome. So, yes, I am suspicious 
about what is going on with this legislation, particularly when it starts to interfere with other rights and make 
them responsible for other people by way of legislative means. I do not accept for a moment that this 
government understands the real world; rather, it tries to tell us how it should be run.  

Those questions are being raised. I note that Hon Rick Mazza has concerns as well. He has proposed a couple of 
amendments to the bill. I look forward to his contribution in due course and to understanding the objectives that 
he is attempting to achieve in this regard. I hope that the government will be reasonable about this and entertain 
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reasonable suggestions on how the law can be clarified and improved if this is the path that it chooses to go down. 
I want to stress and make quite plain that, if there is an attempt to dress this up as though we hate little children 
and want to see them injured and killed by furniture falling on them, that is simply false. We are concerned about 
safety and that the legislation works. 

The last piece of legislation that affected the Residential Tenancies Act is still, to my mind, flawed. Hopefully, 
this one can be made to work and, hopefully, it will achieve its ends. We have legitimate questions and concerns 
about how far it will go. I expect that the minister will be able to justify it to us and to our constituents. I look 
forward to the response of the minister. Hopefully, many of these things can be advised in her reply and she will 
explain how this is meant to work in practice in the real world, and ultimately we can tease out some further issues 
during Committee of the Whole House. As I have indicated, we are in broad support of the objectives of the 
legislation. Much of it is uncontroversial, but we simply seek information on how elements of it will operate in 
due course. 

Debate adjourned, pursuant to standing orders. 
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